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MR JUSTICE OUSELEY:

1. The Lee Valley Regional Park Authority, the claimas a statutory body established
under the Lee Valley Regional Park Act 1966, fag fhurposes of improving and
preserving the land adjoining the River Lee, passimough Essex, Hertfordshire and
Greater London, as a regional park for the purpadgzroviding opportunities for
recreation and leisure. The Lee Valley RegionakPauthority, LVA, has certain
plan making functions and particular procedurahtsgin relation to development
control, although it is not itself a developmenhirol authority. The nine district and
two county councils whose areas include part of Regional Park provide the
members of the authority. One such district courxithe defendant, Broxbourne
Borough Council.

2. Broxbourne Borough Council granted planning permrsson 22 April 2014 to
Britannia Nurseries, the interested party, for tevelopment of 4.4 ha. of land,
within the Regional Park and within the Green B#dt, the demolition of existing
former nursery buildings and structures, and reldgveent with 90 dwellings, public
open space and public car parking spaces. The L&@ dbjected to this proposal
because it was contrary to Green Belt policy asdowvn policies for the Regional
Park.

3. The Council referred the application to the Secyetd State for Communities and
Local Government who, on 24 July 2013, having abergd the LVA objections,
declined to call the application in for his own eletination, not because of any
consideration of the detailed merits of the appilicabut because it did not raise
issues of more than local importance. There ishallenge to that decision, but the
Council was then entitled to and did proceed towgmanning permission, after the
conclusion of an agreement with the developer usdé6 of the Town and Country
Planning Act 1990.

4, The planning application site was originally a laidtural nursery. It comprises a
northern part which amounts to approximately haladittle more of the whole site,
and which is open, grass scrub land. It appears @h@ne time there had been
substantial nursery buildings on part of the narth&rea which were demolished to
make way for mineral extraction, after which thendawas to be restored for
agricultural purposes with inert landfill, accordinto the conditions of that
permission. This is consistent with its appearaagrass scrub land. The southern
part of the site contains substantial former nyrdawildings concentrated in the
south-east part, including some which have colldpsiter fire damage. There are
other buildings and substantial areas of hard stgnd

5. The site as a whole is in the south-west cornéh@Regional Park in this section, the
main body of which lies to the north and east efdftie. To the south, and outside the
Green Belt, is built development, as there is sowest beyond the north —south
railway line.

6. The LVA challenges the grant of permission on theugds that the Council
misinterpreted Green Belt policy in the Nationahritling Policy Framework, NPPF,
in an unlawful manner particularly with referencethe concepts of openness and



previously developed land. The officer’s reportddito identify the harm done to the
Green Belt, or to identify the breach of Green Bailicy or what very special
circumstances were sufficient to outweigh the hdame. There are a number of other
aspects of the report which were also said to &eanling and unlawful. The LVA
also raised a particular and to some extent esgternt, about the role of Lee Valley
Regional Park plans and the statutory developmiant gystem which involved some
examination of the development of statutory plarking provisions since the Town
and Country Planning Act 1962.

The Officer's Report

7.

10.

The officer’s report for the committee on 21 Mayl3summarised the responses to
consultation including that of the LVA. It set otlie relevant policies from the
Borough of Broxbourne Local Plan Second Review 2B011 adopted in December
2005. The policies listed as applicable include @Bdraling with Green Belt
development and CLT4 dealing with the Lee Valleygieeal Park. Subject to the
issue over the role and status of the LVRP pldres Second Review Plan 2001-2011
is the relevant statutory development plan. Seckoaf the report dealt with the
location and described the site and its locatiarch as | have set out already. It
described the northern part of the site as beiriginve Landscape Character Area, a
designation within the Development Plan. It alstesd that the site “is split into two
defined character areas”, the southern half anchdinthern area as | have described
them. An aerial view of the application site anafagraphs of it were included in the
report. The majority of committee members also vaena site visit.

The proposed development is described in sectioMr6Jones QC for the LVA
pointed out that it was an outline planning appiaawith all matters reserved which
meant, as the report said, that the layout, hoygsestand “road relocation” were all
illustrative. The illustrative material provided wld assist the committee in
visualising the style of properties which could ln@lt and arranged. “However, a
future reserved matters application could look isicemtly different”. There would be
four different house types of a largely traditionature ranging between 2-2% stories.
Typical upper limits of property heights would b& 9netres with lower limits of 7
metres. Dwellings widths would range between 4-Elres and depths would range
between 6-9 metres. The illustrative layout demaiet a greater number of 2 storey
detached dwellings on the eastern side of the dpment “in order to minimise
visual impact from the Regional Park”. It notedttdesign and appearance were not
part of the application.

The planning history of the site was referred tiefby, noting the permission in 1984
for the extraction of minerals with restorationagriculture with inert fill. In 1998
permission had been granted for cladding part ef gflass houses and for the
continued use of part of the site for trade inifits sundries and cut flowers.

It is the appraisal section which matters for theseposes. The main issues to
consider included first “the principle of redevetognt for residential use in the
Metropolitan Green Belt and the Lee Valley RegioRark”; other main issues
included the supply of housing land, layout and sitgnand other development
control matters. In dealing with the first mainusswhich the report repeated, it first



set out policy GBC2 of the Local Plan, which stétest planning permission will not
be granted for development in the Green Belt atin@n for the purposes specified in
the policy, none of which apply to residential depenent as proposed here.
Paragraph 8.3 continued:

“8.3 Development of this site for housing does actord with
this policy. However, the provisions of this politcyrelation to
this site are now to some extent superseded byN#i®nal
Planning Policy Framework. Whilst the NPPF retathe
previous stance of national guidance in that theyea
presumption against inappropriate development witthe
Green Belt, it now allows for:

“limited infilling or partial or complete redevelaent of

previously developed sites (brown field land), viieet
redundant or in continuing use which would not have
greater impact on the openness of the Green Béelttlam

purpose of including land within it than the exsti

development”.

8.4 This is a change in emphasis to provide a nfiesgble
approach to derelict green belt sites provided tth@topenness
of the green belt is not compromised.”

The report then continued in paragraph 8.5: “Initmd to the foregoing, the
applicant also contends that there are ‘very spetieumstances’ in support of this
scheme and has put forward the following case aghtodevelopment is justifiable.”
There then followed eight points:

* The development would be well contained within the
boundaries;

» The development would not result in coalescence
settlements;

« The site was not rural countryside due to former
activities;

* It was Local Plan Policy to promote the re-use of
previously developed and derelict urban land,;

* Green Belt land had to be released in order to rieet
Council’s short and medium term housing requireisient

« There was an overwhelming need for affordable
housing which would not be provided within the urba
area,



» There was a need for family housing with gardens
which could not normally be provided within the anb
area; and

* The site is a logical extension to the existingaurb
area.”

12.  Mr Harwood QC for the Council submitted that thesght points were no more than
a summary of the applicant’'s case, and that it thasfollowing paragraphs that
contained the officer’s appraisal of very speciatuunstances.

“8.6 With regard to the points made by the applicahe
proposal would be a comprehensive redevelopmenthisf
derelict and redundant site resulting in the rerhowvé
dilapidated buildings. It would remediate any comtzation
and also address a history of anti-social behaviburtotal,
police have been called 14 times to the site asaltrof theft,
squatting, drinking and trespass.

8.7 It is not considered that a residential devalept on this
site would unacceptably extend the urban area athigh

guality area of the Green Belt. It is noted that #trub to the
north of the site is formed from an area of lahdfAny

development on this site would not result in thergimg of

urban areas and the 90 dwellings proposed wouldsitesl

appropriately after taking account of the sitessti@ints.

8.8 Whilst the objections raised by the Lee VallRggional
Park Authority are noted, it is considered thas tievelopment
would not be harmful to the character of the P®k the
contrary, it is considered that the clearance tdra derelict
site and its replacement with high quality housfaging out
across a new area of public space should be seea as
substantial improvement. In addition, the creatodra major
new entrance to the Park will open it up to Walth@rmss and
visitor numbers will be increased. Access to thekPlar
Waltham Cross residents currently requires an 88tiarwalk
down Eleanor Cross Road to the Lee Valley White aiat
Centre. This development will create an attractiger route for
pedestrians and cyclists as well as providing 3@on parking
spaces for Users of the Park.

8.10 Owverall, it is considered that a high quatigvelopment
could secure significant long term benefits to dpenness and
attractiveness of the Green Belt and Lee Valleyiéted Park.

It would replace a derelict site with a high qualiand
sustainable housing scheme within well landscaped
surroundings.”



13.

14.

15.

16.

Paragraph 8.9 was incomplete and members wereeadiasgnore it. The next issue

dealt with in the report was the supply of houslagd. Mr Jones criticised this

paragraph because he said that it did not make wleether there was or was not a 5
year housing supply, when in fact there was a % jeasing supply even without this

proposed development. Paragraph 8.11 reads as/$ollo

“The Supply of Housing Land

8.11 The Council needs to take into account theigians of
the National Planning Policy Framework to booshsigantly
the supply of housing and should at all times retafive year
supply of housing land. This currently means thaté must be
sufficient land within the borough to enable 1,2%W homes
to be built. In order to maintain this figure, eiied number of
sites need to come forward before a more comprerens
review of the green belt takes place through thve lbecal Plan
site [sic]. [allocation plan, | infer]. Permissidior this site
would make a significant contribution to the supply

The report next turned to the layout and densitthefdevelopment, pointing out that
the application was in outline but illustrative mga had been submitted; the
development would need to incorporate extensivddeape buffers to the north and
to the east and the illustrative plan showed oppartes areas including the play area
and drainage pond located to the east adjacehetsite entrance. There was potential
for a central north-south boulevard with landscgpand a landscaped courtyard.
Housing with the more urban feel was to the weghefsite, and to the east it would
appear more open and less dense “helping to dithusalevelopment into the more
open area of the site proposed adjacent to thedaoyrwith the LVRP”. Mr Jones
pointed out that the reference to the boundary wWithLVRP was a misconception
since the site itself was within the LVRP; the sitas merely not land owned by the
LVA.

In paragraph 8.19, the officer concluded that taestty, illustrative housing mix and
layout accorded with policy H8 on design. It addledt if elements of the proposal
differed significantly in the reserved matters amion the “current positive
elements of this scheme might be lost. In partictila spaciousness and openness of
the development and its positive relationship wita LVRP are central to a positive
recommendation and would need to be carried thrawglany reserved matters
submission”. The planning obligation would incluthee payment of £250,000 for
improvements to the LVRP and recreation in thenitigiof the site.

The conclusion to the report said:

“10.1 The application site is located within thee@n Belt and
the Lee Valley Regional Park. However, it is a lstgnding
derelict site that in its current state is serigusttrimental to
both. It is in private ownership and no realistrogsals have
been made that would take the site into Park useébdlance, it



17.

18.

19.

20.

is considered that a high quality sustainable hmusi
development that opens up a major new entrancethetdark
from Waltham Cross would be a major benefit toRlaek. It is
also considered that the development as set ouldwiyavide
greater benefits to the green belt than the curdentliction.
The development would be an extension of the exjstirban
area and would not extend excessively into the open
countryside. It would provide much needed housimgp to
retain a five year land supply within the borougtu grovide
affordable housing.”

The next paragraph dealt with what would be expgkdte the reserved matters
application. It pointed out that more than 90 dimgk were highly unlikely to be

permitted and that 90 was the upper limit which ¢ite could accommodate. Even
that number would need to be fully demonstrateduth a detailed layout.

The LVA’'s Head of Planning addressed the Councitenmittee briefly, referring to
the LVA'’s policies, to the support which the Devatoent Plan gave to refusing
permission, and to the “unacceptable precedentthvikine grant of permission for
this housing development in the Green Belt anthé@Regional Park would create.

The reasons for the grant of permission producedApril 2014, after negotiations
were concluded on the s106 agreement, were:

“Reasons for Grant of Permission: Overall, it imsidered that
the proposal complies with Policies SUS10, SUS1BC&,
H8, H13, T3, T9, T11 and IMP2 and all other reldvawmlicies
of the Borough of Broxbourne Local Plan Second Bevi
2001-2011 (December 2005) and the Supplementaryniig
Guidance August 2004. Very special circumstances leen
demonstrated in this case which allow for developime the
green belt, there will not be a materially detritammpact on
the area generally, upon the local and strategghviry
network nor upon the amenity and outlook of theogming
properties. The development has secured commueiteflis
for the area local to the site and the Lee VallegiBnal Park.”

The s106 agreement limits the number of housesOto Cbnditions require the
provision of 30 car parking spaces for Park usarg] that the reserved matters
application conform to a Design Brief, the currelmaft of which supports the
illustrative layout considered by the committee.

The Policy Framework

21.

Relevant parts of the National Planning Policynkeaork on Green Belts are:



22.

“79...The fundamental aim of Green Belt policy ispi@vent
urban sprawl by keeping land permanently open;etfsential
characteristics of Green belts are their opennesk their
permanence.

81. Once Green Belts have been defined, local pignn
authorities should plan positively to enhance thedbicial use
of the Green Belt, such as looking for opportusitie provide
access; to provide opportunities for outdoor spard
recreation; to retain and enhance landscapes, |vasuanity
and biodiversity; or to improve damaged and detrédiad.

88. When considering any planning application, lgganning
authorities should ensure that substantial wemglgiven to any
harm to the Green Belt. “Very special circumstahead not
exist unless the potential harm to the Green Bglidason of
inappropriateness, and any other harm, is cleartyweighed by
other considerations”.

Paragraph 89 affirms, as GBC2 does, that the amigin of new buildings in the
Green Belt is inappropriate, subject to exceptiohsvhich | mention two. One is
replacement buildings for the same use provided tih@ new is “not materially
larger” than the old. That is not directly appbt=a here, save that it indicates why
there would generally be no harm to the opennesth@fGreen Belt. The other
exception is fully quoted in paragraph 8.3 of tlifcer’s report, and applies to the
redevelopment of previously developed land whicbsdoot have a greater impact on
the openness of the Green Belt and on the purmdsesluding land within the Green
Belt than the existing development. The glossagfings “previously developed
land”, and is important:

“Previously developed land:

Land which is or was occupied by a permanent siract
including the curtilage of the developed land (@litph it
should not be assumed that the whole of the cgeithould be
developed) and any associated fixed surface imiretsire. This
excludes: land that is or has been occupied byagrral or
forestry buildings; land that has been developadnimerals
extraction or waste disposal by landfill purposesere
provision for restoration has been made througreldgvnent
control procedures; land in built-up areas suchpasate
residential gardens, parks, recreation grounds aladiments;
and land that was previously-developed but wheeerémains
of the permanent structure or fixed surface stmecthave
blended into the landscape in the process of time.”



23.

24,

25.

26.

27.

28.

Other NPPF policies deal with the maintenance fofeayear supply of housing, and
in paragraph 47 with boosting significantly the glypof housing but not so as to
breach specific NPPF policies such as the Greeh Beh 1 July 2013, a written
Ministerial statement in Parliament on the Greeft B&de it clear that “the single
issue of unmet demand... for conventional housinginigkely to outweigh harm to
the Green Belt and other harm to constitute thery‘vepecial circumstances”
justifying inappropriate development in the GreegltB The NPPF also requires
high quality in the design of development whilssatiuraging unduly prescriptive
design policies on the imposition of particularlesyor tastes: paragraphs 57, 59 and
60.

The supporting text to Local Plan policy GBC2 reféo the problem of derelict

glasshouses in West Cheshunt, where the 1986 @teuPlan Review incorporated

provision for a review of Green Belt boundariesjchhwas said to have achieved a
good balance between development and retainingiigaiote.

The Local Plan policies place the northern twoethiof the site, in a Landscape
Character area where policy GBC16 seeks to inclla@lscape enhancement
measures, whenever development is permitted iGGthen Belt countryside.

The Local Plan also contains retained policy CLTtlee Lee Valley Regional Park.
It provided that the Council supported the LVA iantinuing development of the
Park in the expectation that development would teEl@gminantly recreational uses
appropriate to a Regional Park, though some mdensive recreational uses might
also be permitted.

Strategic Proposal LVRP1 of the Lee Valley RegioRalk Plan, adopted in 2000,

envisages the achievement of the Park’s role irvigmmg a range of recreation,

leisure and nature conservation “experiences” jinahe protection of a “continuous

corridor of connecting and interrelated open spagger and vegetation” and the

definition and protection of the Park boundary tlyle “the creation, enhancement
and management of visually attractive, quality Radges.” The Park is recognised as
a link in a Green Chain of regionally significaqtem spaces. The Park itself provides
a network of open space reaching from London ihéodountryside. A key feature of

the Park is its openness. Its role is reliant anghality of agricultural and rural land

in and adjoining the Park, although some agricaltuactivities have an adverse
impact on it. Strategic Proposal LVRP3 seeks toerabpropriate use of the Park’s
resources in a number of ways, including the “regetion of areas of vacant and
derelict land to provide a balanced range of dibesegional leisure, recreation and
nature conservation”.

The site lies within area 3.1 of this Plan, whishan area proposed “for informal
recreation and nature conservation with an emphasiguiet recreation within a

wooded, grassland and water environment.” Openespaxs to be protected, and
acquired if necessary. Intrusive uses which wecenrpatible with the Park were to

be removed or their adverse impact was to be néijal he explanatory text referred
to pockets of housing, chalets and glasshousédssitontext. The Plan makes it clear
that housing development is not compatible withldwgure purposes for which the
Park was established, and precludes the opportbaihg taken to bring the land into
uses compatible with the Park.



29.

Policy L1.1 seeks to protect and enhance the opsnoethe Park by “ensuring no

development in or adjacent to the Regional Parleeshly affects the open character
of the Park”, and “avoiding built development whicampromises the purpose of
areas of Green Belt ...” Other policies oppose dgualkent incompatible with Park

purposes, L.2.1; and L.2.3 seeks to ensure thatickeand unused land is brought in
to Park use. Development for purposes which aretimuge of the Regional Park

should be located within “existing established steavhere they would have a

negligible effect on the openness of the Park.

The Legal Framework

30.

31.

32.

33.

S38(6) of the Planning and Compulsory Purchase 284 provides that, if s 70
requires regard to be had to the development plaha determination of a planning
application, “the determination must be made inoedance with the plan unless
material considerations indicate otherwise.”

Certain provisions of the Lee Valley Regional P&t 1966, the 1966 Act, are

relevant. S12 creates the duty of the LVA, amoreottasks, to develop, improve,
preserve and manage the Park as a place for lei®oreation and sport and for the
provision of nature reserves and for the enjoyneéreiny kind of entertainment. The
LVA may do all such things as it thinks necessarfutfil that duty.

S14 makes special provisions for planning. Fitis¢ LVA had to prepare a plan
showing proposals for the use and development efPthrk, about which it had to
consult the local planning authorities in relattorwhose areas those proposals relate;
this plan is to be kept under review, in a simitghion. By s14(2)(a):

“The local planning authorities shall from timettme include
in their development plans or in any proposals &y
alterations ...such part of the [LVA plan] or of aapmendment
to that plan as relates to their area.”

Copies of this plan and amendments must be settieoy VA to the local planning
authorities and be kept available for public ingjpec However, by s14(2)(b), the
inclusion of a part of the LVA plan in a local pfang authority’s Development Plan:

“shall not be treated as indicating the approvaltted local
planning authority to such plan...nor shall such us@n
prejudice any representation to the Minister whibk local
planning authority may think fit to make thereon.”

Development control is dealt with in s14 (4). Thedl planning authority has to
notify the LVA of any application which appearsthe planning authority as likely to
affect any part of the park, and then to consultSi4(8) contains a special provision
which empowers the LVA to require the local plamniauthority to refer its
determination of the application to the Ministehoncan require the application to be
referred to him, for determination after the LVAshiaad an opportunity to be heard
by an Inspector.



General

34.

35.

The approach of the two main parties to the issusesquite different. Mr Jones took
issue with many aspects of the officer’s reporfitending that in a variety of ways,
they showed errors of law. However at root, hisiptaint was that development had
been permitted to spread to undeveloped areas @fi &reen Belt land with no
appreciation of the harm which that did accordiogpblicy, and with no proper
appraisal of the very special circumstances redquice overcome such harm. Mr
Harwood'’s over-arching defence was that one shstaldd back from the detail of the
criticisms and, recognising that the committee widuhve some experience of Green
Belt issues, see the bigger picture which the tgpainted. The report recognised that
the development was in breach of Green Belt policgnalysed the degree of harm,
and it set out the very special circumstances wiieh committee was entitled to
conclude clearly outweighed that harm. The sitdaiard large and derelict buildings
close to the edge of the open part of the Parkapipearance of this part of the Green
Belt and of the Park would be improved by the reat@f the dereliction and the new
housing, located so as to create a greater arepesf space at the boundary to the
recreational area of the Park. There would alsa bignificantly more accessible new
entrance to the Park for those in Waltham Cros® Rdbusing itself would be an
additional benefit.

Nonetheless, in order to deal with the issues fiteicessary to look at the detail of the
criticism. But | say at the outset, that there significant problems with the structure
and reasoning in the report, and indeed in asoémtaiwith what point it was dealing
at various stages. Mr Harwood’s detailed submissgitowed rather more awareness
of the pitfalls facing this particular proposalthis location than did the report, so his
analysis and the report did not always chime. JVehaot dealt separately with Ms
Wigley’s submissions on behalf of Britannia Nurserisave as to discretion, since
they essentially echoed Mr Harwood'’s.

Ground 1: The lawfulness of the approach in the Qicer's Report to the Green Belt: (a)
the site as previously developed land

36.

Mr Jones contended that the report treated the evhibé as previously developed
land, to which the new approach in the NPPF appliéat was wrong in law since no
part of the site was previously developed land: ribethern part was simply not
previously developed; the southern part was exdudem “previously developed
land” because it was land “that is or has been meduby agricultural or forestry
buildings”. On that, he made two points. Firsthaligh the agricultural use had
ceased in the buildings on the southern part,ubathad not been replaced by a non-
agricultural use; and second, even if it had b#®n]and would still be land which is
or has been occupied by agricultural buildings. Narwood accepted that the
northern part was not previously developed land denied that the report had treated
the northern part, or the site as a whole, as pusly developed land. Its approach
had been that the southern part was indeed prdyideseloped land, and that that
was a factor which contributed to the very speci@umstances which could justify a
breach of Green Belt policy through permitting ipegpriate development on the site
as a whole. The definition of previously developaad did not require the whole of
any application site to have been previously deyadoland for the new provision to
have some application. Mr Jones’ submissions weoagvon both aspects of whether
the southern part was excluded from being prewodsleloped land.



37.

38.

39.

40.

| take first of all the question of whether the tbamun part of the site was previously
developed land. There was no issue but that thé¢hesou part was “previously
developed land” subject only to the scope of theep&on. | accept Mr Harwood’s
analysis of the planning history: the glasshousas lieen agricultural buildings but
their agricultural use did not just cease; it hadrbreplaced by a non-agricultural use
or by a mixed agricultural and non-agricultural .us&lthough plants were still grown
there, a retaill component was introduced when tlaat@ along with florist's
sundries, were sold from the glasshouses. Thismasepermitted on appeal in 1999;
the use had already commenced. So, the agricuburalings occupying the land
were last used for non-agricultural purposes, and were not used at all. So, the
buildings were not last lawfully used for agricuilipurposes, but for a mixed use
including agricultural and non-agricultural compotse

But did that mean that they had ceased to be “@l¢mral buildings” for the purposes
of the NPPF? This is an issue of some nicety ndtems$ed specifically in the report.
The report must have assumed that the permittedgehaf use to include a related
non-agricultural component meant that they weréonger agricultural buildings. No
statutory definition of “agriculture”, or “agricultal” in s55(2)(c) or s336 of the Town
and Country Planning Act 1990, or in Schedule 2 Baof the Town and Country
Planning (General Permitted Development) Order 185N0.418 offers any
assistance beyond the reference to permitted dawelot rights for agricultural
buildings applying only to buildings designed ftietpurposes of agriculture. They
had been designed as horticulture, so they hadrinlgst been used for the purposes
of agriculture. The mere cessation of an agricaltwse would not cause them to
cease being agricultural buildings. An unlawful mha of use which would still be
enforced against, would not change the use of thklibg in this context. But |
conclude that the implied approach of the repotasect. The words “agricultural
building” in the NPPF, as in the legislation, in mgw mean a building used for the
purposes of agriculture alone and do not includewhich was used for the purposes
of agriculture alone and do not include one whiadswsed for agricultural purposes
but which, lawfully, is now used for another purppmixed with agriculture or not.
These buildings were in fact no longer used farcatjural purposes alone. A barn
now converted to a dwelling was once used for afitical purposes, it was an
agricultural building, but it is now a dwelling heeiand not an agricultural building.

The second aspect of this issue is whether nomsthiehs Mr Jones contended, the
previous agricultural use of the buildings meaiatt tihe land was still excluded from
“previously developed land” as it remains land whits or has been occupied by
agricultural buildings”. The language of the exalmswas quite straightforward. Mr
Harwood contended that the exclusion could notyapgiere the agricultural use of
the buildings had ceased and had been replaceddiliea use, whether a permitted
use, or one which had become a lawful use. Thdiposvould be even more obvious
if the buildings had been demolished and lawfulplaced with other buildings for
use for non-agricultural purposes, but which lotlycan Mr Jones’ submission would
still mean that the land “has been occupied” bycadfural buildings.

In my judgment, those words must be read in thetestnof the words defining

previously developed land. That is land which “rswas occupied by a permanent
structure”. The exception uses the words “is or basn occupied by agricultural
buildings”. The policy first looks at the preserasgion and asks what buildings



41.

42.

43.

occupy the site, to which the answer is: builditeysfully not used for agricultural
purposes. The present tense deals with the posisahis. The policy then looks at
whether the land “was” or “has been” occupied bynmment structures or certain
buildings. The past tense deals with the position where thidibgs which once
occupied the land no longer do so, having been tigineal, or fallen down. Their
removal does not in general prevent land beingipusly developed land, and in the case
of agricultural buildings, their removal does natdehe exception. The past tense is not
used to deal with former agricultural buildings aticontinue occupy the land but which
are no longer agricultural buildings. That is cacerby what “agricultural building”
means.

The problem with Mr Jones’ approach is three fatthough | can see that his
interpretation is a possible one. First, it doesse@m to me the most natural reading
of the language of the policy. The policy would @éawo cover the position where
buildings still occupy on the site, and where tlwgyee occupied the site but have
since been demolished or have fallen down. Thathat the two tenses deal with.
The use of the past tense to cover both sitesmgelooccupied by any buildings, and
sites still occupied by buildings but which havearhed from a use within the
exception to one outside it, rather strains thepsaaf quite simple language. Second,
the policy justification for his suggested intefptéon is not strong enough to
overcome that reading. The aim of the agricultimalding exception is to avoid a
necessary exception to normal policies, agricultbwdings in the countryside and
the Green Belt, often permitted development notuiratg specific planning
permission, becoming the vehicle, through this nealicy, for allowing built
development which would otherwise be inapproprigethe Green Belt, or not
normally allowed in the countryside. Were the lawdiniange of use of an agricultural
building to become the vehicle for a new non-adtical building, the aim of the
policy could be to some degree undermined thougloitld still cover the erection of
new non-agricultural buildings. | do not think thhat makes a sufficient dent in the
rationale for the policy to overcome the simpledieg of straightforward language.
Third, it would introduce some very odd consequenadich | cannot accept are
intended. If agricultural buildings had once ocedpa site, whether they had changed
their use long ago, or had been demolished andaceg@! with non-agricultural
buildings with permission, the site could not beyiously developed land. If the whole
of the southern site is redeveloped for housingyatld still be within the exception to
previously developed land whemy further redevelopment took place. Accordingly, |
conclude that the southern parttbé site was correctly treated as previously depedo
land.

Mr Jones contended next that, even if the soutlpamt as a whole had been
previously developed land, the report failed @asider the very material differences
between the policies and their effect as appliethéonorthern and southern parts of
the site. Applying the definition of previously ddeped land, as Mr Harwood said is
should be applied, would have required the twasparbe treated separately, because
the northern part of the site was not previouslyetlaped land, whereas the southern
part was. Instead, the report had run the two gagsther, and treated the site as a
whole.

Mr Harwood first submitted that the report had teeathe northern part as not
previously developed land, for the development bicl for housing very special
circumstances were required, but had treated theéheo part as previously
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developed land, for which on its own, no very spkecircumstances were required for
development for housing.

| reject Mr Harwood’s first submission. At no stagloes the report draw any
distinction between the northern and southern pafrtthe site in this context, and
certainly not in the context of which parts werepously developed land. That is
important in view of the way in which the new flbiity is introduced in the report as
offsetting or diminishing the significance of theeich of GBC2. Paragraphs 8.3 and
8.6-8.10 of the report treat the application sieoae: it is derelict, redundant, with
dilapidated buildings and anti-social behaviournyalepment of the whole would not
affect the Green Belt; the long derelict site wobklcleared and replaced with high
quality housing. The effect of the reference tortbe policy exception for previously
developed land in paragraph 8.3, in the contexhefreference to the need for very
special circumstances, is to treat the policy ettoapas constituting or as being part
of very special circumstances for the whole sitel 8@ avoid the committee grappling
with the clear effect of the admitted breach of €urdBelt policy over at least the
northern part of the site. It was, | note, neveggasted that the development of the
northern part was necessary to enable clearanceegledelopment of the southern
part. | appreciate that the majority of committeennbers had seen the site, but the
report does not draw the distinction which thesitvivould have suggested, and so
would have diminished rather than affirmed anyidddion which they ought to have
appreciated in the application of policy as betwiwnsouthern and northern parts.

The report, taking the whole site as derelict lardding clearance and improvement
by quality housing, treated the site as all presipuleveloped land, and therefore
treated the whole development as not now beingpimgguiate under the new Green
Belt policy. Paragraph 8.3 sets out the Local Riaficy which the development
breached, but it then referred to the new NPPFcypointroducing flexibility and in
part superseding it, with no suggestion that ityapplied to part of the site. GBC2
and the NPPF are treated as applying to the sitewalsole, the former superseding
the latter. That conclusion is not displaced bydhlsequent reference to very special
circumstances in paragraph 8.5. Although suchereate implies a breach of Green
Belt policy, paragraph 8.5 commences “In additiaivat is it introduces additional
points in favour of the proposal, rather than asgdi® required to outweigh harm
through inappropriateness and specific hatndeed Mr Harwood submitted that
paragraph 8.5 was merely listing the applicantguarents, and not setting out the
planning officer’s appraisal. The officer thereafteakes no comment at all as to what he
sees as the very special circumstances. | do ok paragraphs 8.6-8,10 as being his
appraisal of very special circumstances, outweghimdentified harm: the concept is not
mentioned in the report after paragraph 8.5. Rathera commentary on the applicant’s
points, regardless of whether they are or are ragalsle of being very special
circumstances. 1 also point out that the reasoth®grant of permission states that there
was no breach of GBC2; GBC2 would be breached offsgo even if very special
circumstances were found to outweigh the harm.ehiity, for there to have been no
breach of GBC2, it had to have been read as noyeauo the new policy in the NPPF.

Some of the factors in paragraphs 8.6 and 8.7 mtéenatly odd as very special
circumstances anyway, which is why | do not accdyt that is what those
paragraphs refer to. On paragraph 8.6, | find iitlha square the fact that most of the
site is not previously developed land, with thecdigsion of the site as a whole as
derelict, in the absence of specific reasoning.td®ed land is excluded from the
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definition of previously developed land; and itstoged state therefore would not
usually be a basis for treating development ofoit fiousing as a very special
circumstance. No connection was suggested betwaenreémoval of dereliction,
notably of derelict buildings and hardstanding veherexists on the south, and the
extent of housing development on the north, s itifficult to see why that was
treated as a very special circumstari€é was- justifying development to the north.

That is then compounded in paragraphs 8.7 and 8flthese are very special
circumstances, they all ignore the harm done byaraf the very inappropriateness
of this development in the Green Belt. It is alshiallt to see how the absence of
some more severe harm to the Green Belt could berwn special circumstance
permitting harm by reason of inappropriateness,leasnperhaps the development
must take place in the Green Belt and the quessowhich is the least harmful
location for it, which was not the issue hefighe lower quality of an area of Green Belt
land does not reduce the harm done by inappropd@telopment, and though it may or
may not affect any particular specifiarm, the way in which the lesser quality of the
surface area of the Green Befiight reduce harm to openness would require careful
explanation. It may alsbe right that the development would not resulthe actual
merging of urbarareas; were it in fact to do so, that would berg g&ong form of harm.
But the absence of such a form of severe harm candoteethe harm by reasaf
inappropriateness or the harm actually done todgpenness of the GredBelt. The
assertion that the urban area would not “extené®steely into theopen countryside” or
“unacceptably into high quality Green Beliti reality is an unrecognised but real
assertion of harm by inappropriateness, andpefcific but not great harm to openness.
That cannot be a very speci@rcumstance at all. Those passages merely seasut
positive points a degreaf the harm, not very special circumstances cleaultyveighing

it.

The next question is whether that absence of distim matters in law. Mr
Harwood'’s second submission was that the absengeeater differentiation did not
matter. In effect, the committee was told it coblel satisfied that there were very
special circumstances, needed because the developilenot comply with Green
Belt policy, and the existence of previously depeld and derelict land within the site
which would be cleared and improved was one ofdhvasy special circumstances.

| cannot accept Mr Harwood’s submission as to héow teport informed the
committee the facts and analysed the issues fbhave already set out my reading of
the report. The committee had to be advised thatquay of the site was previously
developed land and as to thignificance in Green Belt policy terms of thattfakthis
would be done by treating the site as two pares:stbuthern part which was for these
purposes accepted as previously developed landhtohvithe new flexibility could
apply, subject to the issue of openness; and ththera part, the development of
which for housing would be a clear breach of GB@G& af the NPPF, which should
be refused in the absence of sufficient very speagiaumstances. If the site were
treated as a whole, how was the committee to approampliance with Green Belt
policy as a whole, when there was a breach ongmattnot the other? How was it to
analyse whether very special circumstances existed whether that outweighed the
harm done? And how could the gain from develophey outhern part, reflected in
the very fact that the policy was now more flexjldeunt towards the very special
circumstances on the northern part? | do not know that could have been done, but
it most certainly was not done.
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Drawing the distinction, by whatever means, wouldvén enabled the proper
identification of the relevant harm, notably the pmst on openness of the
inappropriate development on the northern part,levbave required identification of
the degree of very special circumstances requaed,whatthe relevant very special
circumstances actually were. The northern partvegther previously developed land nor
in need of the clearance of dereliction or at least dereliction remotely of the same
order as on the southern part. The removal of @&l in the southern part, the most
important of the very special circumstances, cowtdlhave been used to support housing
development in the northern part, whether as pusiyodeveloped land or as very special
circumstances, at least not without some very ohmefasoning the nature of which |
cannot at present envisage, given that it was aiot that the development of the north
was necessary to achieve removal of derelictiomftioe south. | have already dealt with
some of the other factors which Mr Harwood saidemesry special circumstances.

This is not a case in which the previously devetblaad is so large a proportion of
the whole site as to make the distinction one widohld reasonably be ignored.
While | accept Mr Harwood’s point, that the flexityi in the NPPF for previously

developed land may not require every part of thpliegtion site to have been
previously developed land, the presence of somé@qusly developed land within an
application site does not make the whole site presly developed land either,
applying the definition in the NPPF. The NPPF itsleaws a limit on whether a site
is previously developed land by reference to thélage of the buildings.

| have come to the conclusion that the report d&@dcdommittee took into account
irrelevant considerations in dealing with the whalige either as if previously

developed land or as if at least some of the samespecial circumstances applied to
it as a whole. They ignored important policy badeinctions going to whether there
had been a breach of policy, as to the harm dosep ahe extent of very special

circumstances required, and in their identificatidhe relevant analysis simply did not
happen at all. | would quash the decision on grolfa]. This failure also affected the
approach to openness to which | now come.

Ground 1 (b): the meaning of “openness”

53.

54.

This ground, which Mr Jones put first, contendedlt tthe report to committee had
misinterpreted the concept of ‘openness” or rea@redrational conclusion about it
in paragraph 8.10. It was legally flawed, whethewas an analysis as to why the
exclusion from the exception for previously develdpland in the NPPF did not
apply, (the proposed development having no graatpact on the openness of the
Green Belt and the purpose of including land withthan the existing development),
or an analysis of the absence of harm which thpqeed development would do to
the Green Belt (by reason of its lack of greatguant on openness), or an analysis of
very special circumstances. The application of MPF policy on previously
developed land required an assessment of whetaatetelopment of that land had a
greater effect on openness than did the existingeldpment on it. It did not
contemplate an analysis of the effect of develogroarthat land plus land which was
not previously developed land.

Paragraph 8.10 had treated the effect of a howdsrglopment on both northern and
southern parts of the site as having no great@&ffast on openness than the existing
development, and indeed as having a “significanglterm beneficial effects” for
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openness. Yet the housing would cover a very muehtgr area than the existing
buildings which lay to the south-east of the southmart of the site, albeit that they
were taller, bulkier and closer together than theppsed housing would be. Even if
that approach might have been adequate for thdewupart, it could not rationally
apply to the whole site. Although paragraph 8.4 waisobjectionable in itself, it did
not suggest that openness would in any way be conmiped by the proposal. Visual
impact was not to be confused with “openness”, Whitnply meant an absence of
any buildings or developmentTimmins v Gedling BC [2014] EWHC 654 (Admin).
Nor did the report refer to the fact that inapprater development was by definition
harmful to the Green Belt, in addition to any sfiecharm which it might do to
openness; paragraph 88 of the NPPF.

Mr Harwood submitted that members of the commiiteald have been very familiar
with Green Belt policy. They were entitled to take view as a matter of planning
judgment that the housing on the whole site woahitlito no greater a reduction in
openness than had been created by the largergsidth the southern part which
would be removed: spreading the area of built dgraknt in return for reducing the
height of development was said to be a conventiaagl of maintaining or improving
openness and visual amenity in what was not an ajten Reduced density and
greater space between buildings was relevant tgutigment on openness. The
housing would also be further away from the redoeat area of the Park, beyond the
site boundary; the south-east part would become ape the north-east part would
remain open. The northern part was also requirguideide for the northern vehicular
access to the allotments to the north and Parkmgarkhe visual improvement of the
site brought about by the removal of the dereligtdings, and its development with
high quality housing and landscaping had been taken account as very special
circumstances, not as going to openness.

| cannot accept Mr Harwood's submissions. They gmwe=sl a rather more
sophisticated analysis of how a tenable decisioghtriiave been arrived at than the
report provided. The report simply did not dealhahe extent of built development
on the site as a whole and compare it with the gweg development by foot print,
whether by reference to the footprint of buildirgene or to the area occupied by
man-made development. No such exercise was domeyam it suggested that the
basis of the comparison which should be undertaMen.does the report suggest that
if the built area of the existing buildings werenqmared to the footprint of the
proposed houses alone and found to be greaterthihaeffect of an openness of
dispersal of the smaller footprint of the housingeroa much wider area, with its
accompanying enclosed gardens, ancillary buildingads, paved areas and so on,
could be traded off against the reduction in height

There is support for a comparison of built footgsibeing relevant to openness and to
a trade-off between height reduction and an ineréagootprint being permissible in
the formula PPG2 on Green Belts in Annex C, “ThauFaiof Major Developed Sites
in the Green Belt”. Paragraph C9d0 says that nexeldpment should “not occupy a
larger area of the site than the existing buildirfgeless this would achieve a
reduction in height which would benefit visual antgri. For these purposes, the
footprint was the ground floor area of the existingldings, excluding for example
hard standing. But C6 warned that the “characted aispersal of proposed
redevelopment will need to be considered as wellsa®otprint. For example, many
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houses may together have a much smaller footdnant &2 few huge buildings, but
may be unacceptable because their dispersal deegapart of the site and enclosed
gardens may have an adverse impact on the chamictee Green Belt compared
with the current development.”

If such an approach is being adopted, and eveheifdata on heights and areas of
spread and footprints could be left to the imp@ssiof a site visit or photographs and
to an illustrative layout, the question of how the sides of the comparison played
out in their effects on openness should have beesepted as the key question. Some
analysis of the key points would have been requiesgecially in view of the way in
which housing development would spread to suchrgelaxtent beyond the area of
existing built development, and over the bulk o thpen northern part. It is obvious
that the report and committee had to address hewntpact on openness could be no
greater, even if no greater on the southern parealgiven that the open northern part
would be largely developed for housing.

| would accept that the effect of development orroess may involve questions of
degree. and that there may be scope for some reduntheight and bulk offsetting
some greater extent or spread of built area, dngh,ithat how far the offset goes
before the impact on openness increases can béter maimpression. A conclusion
on the degree of impact on openness is essentialitamce on the new flexibility for
“previous developed land” in the first place, asedoin paragraph 8.3 of the report,
and to the analysis of harm. There might be a hietoebpenness on the southern part
of the site but to treat that as benefiting the Mlsite would require explanation that
that is the approach being adopted and how it coatidnally lead to the answers
here.

The spread of urban housing development over thiherm site is such an obvious
and extensive increase in the developed area aihe iarea of openness lost, that | do
not see, in the absence of clear analysis and exjd@, how the report rationally
could have avoided saying that there was a sigmfitoss of openness- most of the
currently open northern part was to be developad-that was a breach of the NPPF
as well as of GBC2. The conclusion in paragraphO 8aas irrational on the
information and analysis available to the commijtteed might well be irrational
however presented.

| accept that this planning committee had trainamgl experience in dealing with
Green Belt issues, and that can make up for somarapt deficiencies or short cuts
in an officer's report. But these are very sigrafit. This decision also was
significantly affected by the role of the new flegity given to previously developed
land, on which proper analysis was required.

Accordingly, the grant of permission is quashedros ground too.

Ground 1 (c): misunderstanding of the need to givesubstantial weight” to harm to the
Green Belt

63.

This concerns the approach in the officer’s repmiparagraph 88 of the NPPF, set
out above. This required, on Mr Jones’ submisshan “substantial weight” be given
to the harm done to openness by the extensionw&ia@ment on to the open land in
the north of the site. He submitted that the reporttained no such advice, and such
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harm as was identified was to be given no greagght than that of any other harm.
Nor did it contain any reference to the harmfulgedent which this development
would set to the advantage of those who left Gigel sites derelict, albeit after a
serious fire, for a few years.

Mr Harwood again referred to the experience whioh ¢committee would have of
Green Belt policy, and submitted that it was natassary, in order for the decision to
be lawful, for the report explicitly to refer toemeed to give substantial weight to
harm to the Green Belt. It had referred to the hand to the need for very special
circumstances. This case turned on its partic@etsf and could not be a precedent
for other cases. The site became derelict afteereous fire destroyed half the
buildings and the business ceased to trade; inebgist left to go derelict.

There is no substance in the precedent point. HeweWN it is inappropriate
development, which is what Mr Harwood contended wakeed the case on the
northern part, the harm by reason of inappropregemeeded to be set out, together
with any specific harm, and then the very spedi@umstances needed to be set out,
which had to be sufficient clearly to outweigh tieem.The report reads as though it
involves a straightforward balancing exercise. | eonscious of the need to avoid
creating an error of law out of a failure in theegse repetition of a hallowed or
perhaps hackneyed planning phrase. That might nffics to show that an
experienced committee misunderstood its task,gtabd alone. But it reinforces my
earlier views about the unlawful way in which thee€n Belt issues were approached.

Ground 1(d): the treatment of housing need

66.

67.

Mr Jones submitted that the report relied upon imguseed as part of the justification
for the development, as part of the very speciaduonstances. That required the
committee to be told whether or not here was atfdiorin the five year housing land
supply, its extent, and what steps other than grguptermission for the use of Green
belt land, in advance of a review of its boundarmssuld be taken. A shortfall in
housing land supply was not normally a very spedi@umstance, since Green Belt
boundaries were marked by their permanence, anedn@elts were only to be built
on exceptionally. The NPPF, paragraphs 14, withrfote 9, and 47, required the full
and objectively assessed housing needs to be otedbnly where that was consistent
with NPPF policies, which include Green Belt polidiythere were no shortfall, it
would be irrational to treat the reducing surplugrofive years as a very special
circumstance. The committee ought also to have bskad to reconsider its decision
after the written Ministerial statement of June 20Which made it clear before the
grant of permission that the “single issue of unhmising demand” was unlikely to
outweigh Green Belt objections.

Mr Harwood contended in his written submissiond tha report should not be read
as if housing need had been a very special ciramaet but it was another benefit.
As | understood his oral argument, he contendetihitbasing need could be a very
special circumstance. The very special circumgsuhere were the quality of design,
openness and attractiveness of the redevelopmehtitarremoval of dereliction.

Housing was a factor, but only in the context & tommittee being told that Green
Belt sites would have to be released before thergémeview of the Green Belt in

order to maintain a five year supply of housingdlarin September 2012, there had
been a 5.24 year's supply, on a 252 dwellings requent a year, and the 90
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dwellings on this site enabled a supply at 5.4 y¢éarbe maintained. The Ministerial
statement made no change to policy, and the Coemriithd not taken unmet housing
demand on any view as the sole basis for findirg special circumstances.

Mr Harwood is on the stronger ground here. A shdirif housing land supply can, as
a matter of policy, be a very special circumstamtough the occasions when it is
likely to suffice by itself to warrant the grant p&rmission for housing development
in the Green Belt are expected to be few and fawden. That is in effect what the
NPPF and the Ministerial statement say. So therenathing unlawful in the
committee treating it as one of a number of vergcgd circumstances. | do not
accept Mr Harwood’s submission that the commitmesilered it as another material
consideration rather than as a very special cirtameg. But, if so, it does not help the
claimant. Once the issue is whether or not inapjate development should be
permitted in the Green Belt, all factors which talfavour of the grant go to making
up very special circumstances, which may or maysnftce. It is not necessary to go
through the process of considering whether a fastaot a very special circumstance
but nonetheless falls to be taken into accounawodr of the development as another
relevant material consideration. S8ecretary of Sate for Communities and Local
Government v Redhill Aerodrome Ltd [2014] EWCA Civ 1386.

It is surprising that the committee was not toldtttihere was in fact a five year supply
of housing land. It may have known that that waes pbsition anyway. But what is
said in paragraph 8.11 does not significantly naidléghe committee anyway. It was
not said that there was now a shortfall, which lnatM would have expected to be said
if there had been such a shortfall. The commepanmagraph 8.11 that to maintain the
five year supply , “a limited number of sites ndedcome forward before a more
comprehensive review of the green belt takes plaicaigh the new Local Plan site ”
accords with the facts, and 90 dwellings would maksgnificant contribution to a
year’'s supply. It indicates that the supply positis very tight. This ground of
challenge is rejected.

Ground 1(e): attractiveness of development as a wespecial circumstance

70.

71.

This challenge was first to the potential relevaotéhe attractiveness of the housing
development as a very special circumstance andtthéime certainty attached to its
attainment. The former was at issue because akldement was required by the
NPPF, paragraphs 57-59, and various other develapooatrol policies in the Local
Plan to be of good quality. So there could bénimgt special about this development
being of an especial quality. The latter was atesgecause the plans relied on were
merely illustrative, and not part of the outlingphgation.

| have set out the way in which the design of tbeding and its layout would be
controlled by condition and s106 agreement to confto the illustrative layout and

to what was said about design. There is nothinthesecond point raised by Mr
Jones. The first point is more troubling. | accHmt there may be features of a
design which can amount to very special circum&anBut that has to go beyond
satisfaction of the normal quality of design reqdiby development control policies.
The housing may be more attractive than the bugkliit replaces; it may even be
more attractive to some eyes than the open graksauobland. But no feature of the
design of the houses themselves is identified, beybat they would be traditional, to
suggest that something more than compliance withmab development control



policies, just as would be required on non Greeh IBad, is to be attained. So it is

difficult to see, absent specific reasoning, howat tbould constitute a very special
circumstance. The layout however may be more spaciwith greater open space, a
boulevard, courtyard and new entrance to the rdored area of the Park. If the

layout were treated as part of the very speci@uanstances, | cannot conclude that
that would not be lawful. Paragraph 8.8 focuseshmse layout points. | reject this

aspect of the challenge.

Ground 1(f): ignoring the need for the developmento address concerns about
dereliction

72.

73.

74.

This ground alleges that the committee had to Hawenore information about the
inefficacy of ways of dealing with those problenwther than by inappropriate
development in the Green Belt, before it could gweight to the removal of
dereliction and anti-social behaviour as a verycgpecircumstance. For example,
suggested Mr Jones, the committee should have rifadmation about the extent,
nature and cost of removal of the contaminatioa, gbssible use of other powers to
secure the removal of dilapidated buildings assit02 and 215 of the 1990 Act, or
the use of CCTV to deter anti-social behaviour. s Harwood pointed out,
whatever their merits as suggestions, the LVA haidraised them in its objection to
the application for planning permission. The conbeeitwere told that there was no
prospect of the problems being solved by the LVAnding the site into Park
recreational use. The application had been accoiegpaby a preliminary
contamination assessment identifying the risks froomtamination as “low to
moderate”, as reported to the committee. This wdsnt forward as a very special
circumstance, but merely as the answer to whatdcothlerwise have been a separate
development control problem for housing use.

Mr Harwood provided to my mind compelling argumentsy the particular statutory
powers to which Mr Jones had referred for dealinth wereliction had not been
expressly discussed as answers to the problenchilie committee was dealing
with, and why CCTV would not be much of a deterrémtanti-social behaviour,
because of the screening provided by large builog site. There is nothing in this
aspect of the challenge.

Nonetheless, the LVA has succeeded on many aspkgi®und 1 of its challenge,
and the decision falls to be quashed.

Ground 2: the Development Plan

75.

The statutory question is whether the developmeas vin accord with the
development plan. Non-compliance with one policesimot necessarily mean that
the proposal is not in accordance with the DevelpnPlan viewed as a whole.
Different policies may pull in different directionsBut here, the policy which dealt
with the principle of the development, GBC2, was$ complied with. All the other
policies referred to deal with the sort of devel@mtncontrol issues which arise
whether or not development of the sort proposeabjsctionable in principle in the
location proposed. There was no policy dealing hi principle of development for
housing in this location which pulled in a diffetelrection from GBC2, though other
policies may have been relevant to the existenceeny special circumstances.
Indeed, neither the Green Belt conclusions in pagag 8.10 nor the overall
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conclusions in paragraph 10.1 express any viewl dhat the development accords
with the Development Plathough | have explained that the report reads asgth the
development complies with the Plan, read as sultigethe NPPF. The report does not
approach this important issue by identifying thasipon in relation to the Development
Plan, and then the other material considerationseffect here the very special
circumstances.

In reality, non-compliance with GBC2 meant thatsthievelopment did not accord
with the Development Plan. But this does not prevadfurther ground of challenge;
rather it covers the same territory as the legadliective treatment of the Green Belt
and very special circumstances, albeit in a diffeggiise.

Ground 3: the Regional Park Plan and the developmeirplan

7.

78.

79.

80.

81.

Mr Jones submitted that the Park Plan had beenpocated into the Development
Plan by virtue of s14 (2)(a) of the 1996 Act. Tiss rather different point. He sought
a mandatory order compelling the Council to adtpm Plan as part of the
Development Plan. His initial submissions treatk tpoint as a glimpse of the
obvious.

Mr Harwood submitted that the issue of how thekP&tan related to the
Development Plan was beyond the scope of thesee@donys. The simple fact was
that the statutory provisions for development pléwad changed on a number of
occasions since the 1962 Act, it was not easy ¢ohssev the 1966 Act could fit the
development plan regime, or how it could have deméack in 2005. The Park Plan
had not in fact been incorporated into the Plarpsetbin 2005. Besides, the 1966 Act
did not require the Park Plan to be incorporatedhan adopted Plan; it provided a
vehicle for including the Park Plan in the LocahiPlas submitted to the Minister for
approval, where it might or might not survive soryt The committee had also
considered the relevant Park Plan policies.

| was concerned that the Park Plan had been adopt@@00, the Development Plan
in 2005, and yet it was only now that the issue wa#sed, although it must have been
abundantly clear that the Development Plan hadinuuirporated the Park Plan, if
that was what was required. | could not readilyls@®& s14 (2) could fit readily with
the various plan-making regimes which have suwieedhat in the 1962 Act, with
differing roles for the involvement of the Minisseor his Inspectors. | asked for short
further submissions.

Whether properly raised in the grounds or not, hadh inclined to agree with Mr
Harwood, | do not consider that | can resolve #sei¢ of how the Park Plan relates to,
nor how it should be dealt with during the courde poeparation of, current
Development Plan documents on the basis of the isgilmons which | have received.
It is a very difficult topic, and not one to be lléed without notice to other affected
authorities, or on the basis of the short and nly fconsidered submissions |
received.

The only question which arises here is whetherairthe Park Plan is part of the
Development Plan. It is not: it has not been inocafed in it, and s14 (2) of the 1966
Act does not make incorporation in the adopted @latomatic. Nor is this a mere
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failure in formality, since the 1966 Act contempiatthat the merits of the policies
would be considered before incorporation.

If there were a procedural failing before 2005he preparation of the Development
Plan, it is too late now for issue to be taken wiitht seems to me that Mr Jones has
to contend either that the Development Plan islidaecause it omitted the Park
Plan at the preparation stage, or that there wa®@edural failing at that stage. He
denied that this was questioning the validity a¢ flan, such that it fell foul of the
ouster provision in s284 of the 1990 Act, or thatwas contending that it fell outside
the powers of Part Il of the 1990 Act, or that aaguirement of that Part or of any
regulations made under it had not been compliel;w287. He may be right, but if
so, he is still many years out of time for questgrnits validity by a form of judicial
review, and to the extent necessary | refuse tenektime for such a challenge.

Mr Jones sought to avoid that by saying that heechno challenge to the validity of
the Development Plan at all, all he was submittigg that the Park Plan was entitled
to be given the same weight as the Development Blamn if s38 (6) of the 2004 Act
did not strictly apply to it, as it could not doThis is ingenious, but not correct.
S38(6) applies only to the development plan, giving unique statutory role. To
require, on pain of error of law, that the Counxcibany other decision-maker, treat the
Park Plan as part of the Development Plan wheadhif is not, would be to achieve
by the back door an illicit result, shut out by fhent door. It would not be consistent
with s38(6). Yet the only justification for thisgument is that the Park Plan ought to
have been part of the Development Plan as a nadttaw. The Park Plan in law now
can only be another source of planning policy taciwhiegard is to be had, as it was
in this case. Moreover, Mr Jones’ submission waddieve more than the 1966 Act
necessarily requires, since it is impossible tbhel the Park Plan would have fared
if subjected to whatever statutory process is toelbd as the replacement for the 1962
Act. In 1962, it would not necessarily have surdiveas now written, into the
Development Plan. There is no reason to treatlitaasg undergone such a test when
it has not, and the LVA did not require it to doteoough a legal challenge at the time
when it says that the Council failed to do whashibuld have done. | reject this
ground of challenge.

Mr Jones’ alternative submission was that policyT€@lof the adopted Development
Plan should be interpreted as the incorporatioth@fPark Plan into the Development
Plan. | disagree: if a policy is to have such aiicant effect, it would have said so.
It does not. It simply means what it says.

Conclusion

85.

For the reasons which | have given this decisiamiawful, and save for any issue of
discretion should be quashed. Ms Wigley contentatithe LVA had failed to follow

the pre-action protocol, and in consequence hentdi had expended tens of
thousands of pounds on necessary pre-developmektwiich would be wasted; and
so the decision should not be quashed. That isahte. If there were such a failure,
nonetheless the proceedings were commenced withelay. The expenditure was
undertaken at a time when it was at the risk ofaBnia Nurseries. The public interest
in lawful planning decisions, and especially sotlois scale, prevents that early
expenditure of money being a sound basis for tleecese of a discretion not to quash
the decision. Besides, if the decision is quashiee,planning application remains



undetermined. There may be very special circumstwgnbut they have to be
addressed properly, even if they apply only to énphrt of the site to be developed.
But it does not mean that all or perhaps any ofetigenditure will have been wasted.
The decision is quashed.



